100484281423

I

R L Y

' o £CEIVED :
01 P e ) reoeac eLecTion Perki
COMMISSION Co
b e WOMAY 1D PN
e (202) 62 FICE OF GEHER Afeshington, 0. 20005-2003
T toaa1od OF PN QUNSEL "
nan BSvoboda@perkingeoic.com " °
GWilson@perkinscois com vesewpestinscole.com
VIA HAND DELIVERY
May 11, 2010
Kim Collins
Office of General Counsel
Federal Election Commission
999 E Street, N.W.
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Re: MiIR @263
Dear Ms. Collins:

We write as counsel to The Committee to Re-Elect Artur Davis to Congress and Byron Perkins,
Treasurer (collectively, the "Federal Committee™), in response to a complaint filed by Rev.
Frederick Jackson Zylman, I1I on March 17, 2010 (the "Complaint"). The Complaint asserts that
the Federal Committee violated 2 U.S.C. § 439a(a)(5) by making donations to Congressman
Davis's gubremnatorial carpaign (tie "State Committee™) which allegedly wiolated Alabera state
law.

The Comamission has skrandy deeidnd that § 439a(a)(5), which allaws fedens! cempajgns to maka
"doaations to State and local candidates subject to the provisions of State law,” does nat
incorporate state laws into the Federal Election Campaign Act of 1971, as amended (the "Act").
The statute's reference to "State law" means only that the Act does not preempt state contribution
limits to state candidates. See Factual and Legal Analysis, MUR 5826 (Mark Green) (April 13,
2007). The Complaint's erroneous interpretation would require the Commission to interpret and
enforce all 50 states' campaign finance laws. Even if the Complaint presented any violation of
Alabema lirw, it would still state no violution of fed®ral law. Accordiagly, the Commission
should find 1o to believe that the Fedessd Comminies violated the Act, und it should
dismiss this nmtter imanedintely.
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A.  Factual Background and Legal Analysis
1.  The Federal Committee Did Not Violate 2 U.S.C. § 439a(a)(5).

Representative Artur Davis currently scrves Alabama's 7th Congressiomal District in the U.S.
House of Representatives. The Federal Committee is Rep. Davis's principal campaign
coramitiee. Rep. Davis is alsu curzeatly rurmning for Govemner of Alabama.

In relevans part, § 439a pmyviass an follows:

(a)  Permitted uses. A contribution accepted by a candidate, and any other
donation received by an individual as support for activities of the individual as a
holder of Federal affice, may be used by the candidate or individual—

(5) for donations to State and local candidates subject to the
provisions of State law .... :

2 U.S.C. § 439a(a)5). The Commissi:n's regulatians cloarly mirsor this pmvisian of the Act.
See 11 C.F.R. § 113.2(d) ("In addition to defraying expenses in connection with a campaign for
federal office, funds in a campaign account or an account described in 11 CFR 113.3: ... (d) May
be donated to State and local candidates subject to the pravisians of State law ... .").

The Complaint alleges no independent violation of the Act. Rather it alleges that the Federal
Committee provided funds to the Rate Commmitree in viotation of Alabama law, and hence
violated § 43%u(a)(5). it alleges, innw alia, that Alabama law nequired flie Stat= Committee to
register with the state at an earlier date, to report additional contributions to the state, and to only
accept domutioas from the Federal Comnmtiree s certtin tinees. Respondentts ejoct thuse
allegaiions; Rep. Davis and hin mspnotive mmpaipas complied of all fimns with aaplirnble law,

But, as the Commission hat already held, the Complaint's allegations present no violation of
Jederal law. Section 439a(a)(S)'s reference to the "provisions of State law” was nof intended to
create a super-federal statute incorporating the laws of all fifty states. Rather, it simply affirms
that the states retrain the authority to regulate the financing of their own non-federal elections.

The Commission addreszed almout identicat allegations in MUR 5826, using sensontey that
applies equally heie. In that instance, & vorspiaint stleged that Reprsontative Mirk Grevn meds
a dormiion freon his fdored griipal onmgaign toenmiisee to his Wisconrim jubenmtarial
canymign aommitsie in viniation of Wisoonsin law, and theeefors, violated 2 U.6.C.

§ 439a(a)(5). See Factual and Legal Analysis, MUR 5826 (April 13, 2007). A unanimous
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Commission found no reason to believe there was a violation of the Act because, "a violation of
state law does not create a violetioz of Saction 439a(a)(5)." id st 3!

To adopt the Complaint's teading of § 439a(a){5) would not only require reversal of a
unanimously held Commission position. It would also require the Commission.to begin
interpreting state cumpaign finance laws across the country. A complainant need not present his
allegations to the respomsible state enforcenrent agenrey; he ecuid go to the Commission instead,
in bupe of a befter result. He could go ™ botls, sewitsg tis petemtial for s insomsigiant 1osult.
Baik es the Conmniszion sxid iwog ayo, "strie laves conceming the mganor of qualifization of
canididatas ... aro imterasts of the states and nat coveoed in the axt." FEC Rogulations,
Explanation and Justification, iouse Document No. 95-44 at 51 (1977). Tha Complaint
presenss no violation of § 439a(a)(5).

Nor does the Complaint present any other violation of any other "statute or regulation over which
the Commission Has jurisdiction ... ." 11 CF.R. § 111.4(dX3). While the Complaint references a
May 19, 2009 letter from the Commission to the Federal Committee regarding its fundraising
after Rep. Duvis had evidénoud imterest it rsaming for geremor, it alse notes the Foderal
Commifiee's response: that Rep. Devis remained a federal candidate until Apsit 17, 2009, whon
he furmally becuroe: 8 oandidate for govamar. See Foun 99 (June 19, 2003). The Complaint
presonts ne cvidenee that Rus. Davis hed carlior fasminnted his fedaral candidacy, vevethen by
annauraing ke weild zo longer rua for Congress, er hy missing the filing dead'ino for Congress.
See, e.g., 11 C.F.R, 110.3(c)(4). Henoe, the Complaint presents no facts to support any
allegation of any untimely fundraising or refunds, or any other purparted "Misuse of Federal
Campaign Funds." Complaint at 6.

' The Factual and Legal Analysis in MUR 5826 spells out three reasons why the Complaint’s interpretation of

§ 439a(a)(5) is incorrect. Factual and Legal Analysis, MUR 5826, at 3. The first is that "Section 439a(a)(s) is
permissive, particularly when compared to the prohibitions contained in Section 439a(b) and the qualified campaign
expense provisions of 11 C.F.R. § 9002.11(a).” /d Second is that the "subject to0 ... State law’ clause serves merely
to advise a transferor that state law is not preempted with respect to federal-to-state transfers”; it was "not [included]
to make state law a subject of enforcement for the Commission.” /d. at 3, 8. Third is that "states are uniquely
situated to midres violations of their owm laws and can ddeyoately do so hure.” /d Wt 3. "[T]he Cunmission dies
not belleve it shiould axpmd its to intsstigate slinged violations of state Jaw.” Factual swd Legnl AnalysBs.
MUR 5836 = 8.
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B. Conclusion
Accordingly, the Commission should find no reason to believe that Respondents violated the Act
and should dismiss this matter immediately.

Very truly yours,

csf:. Sv/o‘b?a/'k

Counsel to Respondents

Enclosures
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